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Anine-year case that has resulted
to date in a verdict of more than
$62 million was affirmed last

week by the Minnesota Supreme Court.
The case, Peterson et. al. v. BASF

Corp., started life as a class action in
Norman County brought under the New
Jersey Consumer Fraud Act over claims
that the defendant BASF Corp. market-
ed the same herbicide under two differ-
ent names at two different prices, caus-
ing many farmers to purchase a more
expensive herbicide. The class prevailed
with a $15 million verdict, trebled, plus
attorney fees. After eight years of litiga-
tion the verdict has now grown to more
than $62 million. 

The case went up to the U.S. Supreme
Court, which remanded back to Min-
nesota after ruling in another case that
federal law does not necessarily pre-
empt state law in cases involving the
Federal Insecticide, Fungicide and

Rodenticide Act (FIFRA). FIFRA —
which gives the Environmental Protec-
tion Agency (EPA) the power to regu-
late labeling of certain agricultural sub-
stances — is the statute that BASF
claimed preempted the plaintiffs’ state
law claims.

Prior to the remand the case had been
before the Minnesota Court of Appeals
twice and the Minnesota Supreme
Court once.

Last week the Minnesota Supreme
Court said the plaintiff’s claims were not
preempted by FIFRA because they con-
cerned nonlabel deceptive statements
and conduct and did not constitute a
requirement for labeling or packaging.

“The duty the farmers’ claims imposed
on BASF was not to register and label
[the two herbicides] as one product, but
rather, having registered and labeled
them separately, to refrain from decep-
tive statements about their EPA registra-
tion, their active ingredient composi-
tion, and their relative efficacy on major
and minor crops,” said the court.

One of the attorneys for the class
expressed pleasure and relief at the
development in the epochal class action. 

“Evidence of BASF’s deceit is
overwhelming,” said Douglas
Nill, a Minneapolis lawyer who
represents the farmers with Ari-
zona lawyer Hugh Plunkett.
“BASF’s scorched-earth tactics
evidence its grim message that
it is a global chemical company
with tremendous resources to
hire large law firms who can
pound lawyers for its cus-
tomers into oblivion.”

BASF announced immediately
that it would petition the U.S.
Supreme Court for review. “The
company continues to strongly believe
that the jury verdict was contrary to the
federal law governing the safe sale and
safe use of agricultural chemicals and
will adversely impact the agricultural
marketplace.” said Jack Maurer, direc-
tor of corporate communications for
BASF, in a press release.

“The essence of this dispute is whether
or not an agricultural chemical supplier
may offer different products specialized

for different crops based upon
particular crop market needs,
and whether a company’s scien-
tists’ decision that more crop
safety testing is needed before
marketing a product for certain
crops may be overruled as too
cautious by a lay jury,” he said.

The decision was written by
Chief Justice Russell A. Ander-
son and  decided by five jus-
tices, including one District
C o u r t  j u d g e ,  T i m o t h y
Bloomquist of the 10th Judi-
cial District, sitting by appoint-

ment. Justices Alan C. Page and G. Bar-
ry Anderson recused themselves, and
Justice Lorie Gildea was not on the
court at the time of the argument.
Bloomquist was chosen at random to
sit on the case according to the court’s
standard procedure. 

billing rates — as a management tool.
Because that approach doesn’t address
value and benefits,  clients have

Many firms, both large and small, thus
use “contract lawyers” to provide legal
counsel at reduced cost. Contract attor-

is not an out-of-pocket cost for billing
purposes. Firms are not required to bill
the client at the cost to them for the
contract attorney’s time. They may bill
at an “attorney’s rate,” a standard flat
rate, or any rate that is established in
the engagement agreement and is
acceptable to the client.

The rate can be high enough to cover
“overhead” expenses of the firm’s own
staff, such as secretarial help, paralegals,
word processors and so on. The rate can
also be higher than merely covering over-
head; a profit element can be included. It
is all a function of the agreement
between the firm and the client.

Such an arrangement can carry the per-
ils and pitfalls of “fee-splitting,” and thus
be covered under the Code of Profes-
sional Conduct. Model Rule 1.5 declares
that fee-splitting is acceptable if both
lawyers involved contribute something

arrangement down in writing. Courts
across the country have ruled that refer-
ral or split fees cannot be collected in full
if there is not full documentation from
either the client or the attorney side.

Attorneys who don’t get written confir-
mation of an outsourcing agreement are
like the cobbler’s children who go with-
out shoes. They obviously have been
ineffectual in taking care of themselves if
their only recourse to secure an undocu-
mented referral fee is to sue.

And when there’s money involved,
even lawyers can have selective
memories. 

Edward Poll, J.D., M.B.A., CMC, is a speaker,
author and board-approved coach to the legal
profession. Readers with questions for the
C o a c h ’ s  C o r n e r  s h o u l d  e - m a i l
edpoll@lawbiz.com or call (800) 837-5880.
And visit www.law-bizblog.com.
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Farmers prevail in nine-year class action suit

Attorney Douglas
Nill is preparing
to  d is t r ibute  a
fund of more than
$62 million but the
defense plans to
petition for review.

To the editor:

I was recently forwarded a copy of an article [in] Minnesota Lawyer dated
December 12, 2005, entitled “Appellate judges, women inmates share a reading
group in Shakopee.” The article was wonderful and I just wanted you to know
that I was one of those women who had the opportunity to attend Judge Ran-
dall’s class at Shakopee and used that class as a springboard into a better life.
I served 20 months at Shakopee from December of 1999 until August of 2001.
It was 20 long, hard months for me and a punishment that I deserved. I had the
opportunity to take [Randall’s] class back then and can tell you from personal
experience that it was something that I not only looked forward to but enjoyed
immensely. Judge Randall and his cronies treated all of us as though we were
people, intelligent, worthy people, and I left Shakopee believing that I was for
the first time in my life. I knew in my heart of hearts that if I could sit and dis-
cuss the “real world” with a man who had sentenced many like myself and
walk away feeling good about myself, that life would get better, if and when I
made better choices. I served the remainder of my parole in Minneapolis and
then moved to Texas. I hit Texas running and have completed 66 credits and
counting here, made the Presidents List as well as the National Honor Society
and Who’s Who in Community Colleges. With a year behind me I wrote to
Judge Randall to thank him for believing in second chances and to remind him
that in life there is always a chance for change. I received a letter back from
him and have corresponded with him ever since. He is my number one motiva-
tor and because of his beliefs and the time that he takes out for those who are
struggling, I am who I am today. I will always be indebted to Judge Randall and
know that he taught me far more than the syllabus covered in his class. 

Please know that I will continue my education and remain an honor stu-
dent in doing so all because of the “humanities” taught by this man. I work
full time as the coordinator for the Volunteer Center at a local college here
in Texas, am a full-time student as well as a full-time mother and grand-
mother. If there is ever a time that another article is written about this pro-
gram or about Judge Randall I would love the opportunity to say how very,
very grateful I am. He makes me proud of who I am, in all he does. 

Respectfully submitted,

Jyll Gudvangen

Tomball, Texas


